Importantly, this recent commentary has called for greater scholarship into "Utah originalism" to determine the answer to these important questions. This Article is a modest attempt to respond to that call by answering the first question and adding to the scholarship regarding the second.
Part II will set out the arguments that have been put forward to answer the first question-that strong originalist pronouncements by the Utah Supreme Court (1977) . 5 For the sake of simplicity, this Article will refer to the Utah Constitution as "the Constitution," whereas the U.S. Constitution will be designated as such. The same convention will apply to terms like "the Founding" and "the Framers. may be disregarded or are at least not dispositive in constitutional questions. The Article will then respond by demonstrating that the linchpin of that viewlanguage contained in a case called State v. Tiedemann 9 -is at best aberrational when compared to case law that came before and after it.
Part III will then briefly address arguments that commentators have used to suggest that policy considerations are potentially a legitimate factor in Utah originalism. The three main points put forward to support this idea are (1) that Utah Supreme Court Justices were popularly elected at the state's founding; (2) that judicial review was widely used at the Founding; and (3) that the Constitution is easier to amend than its federal counterpart. Part II will conclude that Foundingera case law suggests the opposite-the Framers likely saw themselves as bound by the general understanding of the written text at the time the text was ratified.
Part IV will then conclude by briefly suggesting the importance of originalism in Utah.
II. ORIGINALISM IS DISPOSITIVE IN UTAH
There is a fundamental question at the heart of Utah constitutional jurisprudence: whether originalism is the dispositive method of constitutional interpretation in Utah constitutional questions, or whether originalism is merely a tool that freely bends to considerations of good public policy. Some commentary concludes that despite the Utah Supreme Court's recent, and frequent, history of invoking original meaning in constitutional questions, the court is somehow either not really committed to this method or that it does not consider originalism dispositive. One view sees any strict originalist framework for Utah constitutional questions as having been "dismantle [d] ."
10 In other words, originalism can simply be tossed aside when "policy arguments, economic and social studies, and the law of other states" provide some more desirable answer.
11 Professor Troy Booher put forward a more moderate assertion, however, in a recent article in the Utah Bar Journal.
In his insightful article, Professor Booher claims that "[t]he Utah Supreme Court has had a tenuous relationship with originalism." 12 The effect of this assertion, intentionally or not, is largely the same as the effect of those who claim originalism has been dismantled-it minimizes the role of originalism to a potential point of analysis, but by no means a dispositive method of interpretation. Originalism becomes simply another tool in the bag, equally legitimate as policy analysis, either of which can be picked up or disregarded at the judge's leisure. This view relies primarily on a curious line of cases that, at first blush, give the impression that "the Utah Supreme Court has not settled on what information it will consider when interpreting the Utah Constitution."
13
In the early 1990s, the Utah Supreme Court held that in interpreting the Constitution it would look to various factors-historical evidence, text, sister-state law interpreting analogous provisions, and considerations of public policy and sociological evidence.
14 Then, in 2006, in American Bush v. City of South Salt Lake 15 a majority of the court expressly pulled policy considerations from the list of appropriate inquiry and cabined consideration of sister-state law to interpretations of analogous provisions contemporaneous to the ratification of the Constitution. 16 On several occasions throughout the opinion, the court expressly noted its preference for originalism. 17 A concurring opinion also argued at length why originalism should win out over other theories of interpreting the Constitution. 18 The majority opinion observed:
Were we to [extend free speech protection under the Utah Constitution to nude dancing], we would not be interpreting our constitution, but substituting our own value judgment for that of the people of Utah when they drafted and ratified the constitution. It is not our place to do so. Social values and public opinion on this matter no doubt fluctuate over time, and as they do, the people of this state are free to allow nude dancing through legislative enactments or even to amend our constitution to extend protections over such activities through the democratic process. 
City,
35 the court expressly overruled at least three cases in order to "develop a legal framework for delineating the people's initiative power that is consistent with the text and original meaning of article VI." 36 Overruling past precedent that has proved unworkable is one thing. But the fact that of all the options available to the court it unanimously chose to go the originalist path is quite telling. This recent case law strongly suggests that Tiedemann's renunciation of history as the dispositive factor should simply be seen for what it is-anomalous.
Finally, and perhaps most importantly, reading Tiedemann as a signal about the court's interpretive preferences is just too broad a reading of the case. The Tiedemann court discussed historical analysis only to emphasize that district courts could not dismiss a constitutional claim out of hand for not citing original meaning in the brief. 37 The court pointed out, for example, that a litigant could argue plainlanguage meaning to sustain a claim. 38 And this makes perfect sense. So long as the argument is non-frivolous and in good faith, litigants should be free to argue whatever they think is persuasive. Indeed, litigants should be able to argue that the court should make constitutional rules based on its own sense of justice and good policy. But that does not mean the court will listen or is bound to listen to those arguments. Holding that "there is [no] formula of some kind for adequate framing and briefing of state constitutional issues before district courts and this court" is a far cry from holding that historical evidence will not be the Supreme Court's ultimate guide in Utah constitutional questions. 39 Indeed, viewing Tiedemann as simply about briefing requirements rather than interpretive methodology is the best reading because it is the reading most consistent with prior pronouncements from the court. In State v. Wormwood, 40 for example, the court noted that all types of arguments-from history to policy-would "meet [the court's] briefing requirements." 41 And notably, to date, no Utah Court has relied on Tiedemann to reject an originalist argument in favor of a policy-based one. Put another way, no one has relied on Tiedemann for the propositions Professor Booher and others suggest it might stand for, and that's after seven years of existence. Rather, Utah courts have relied on Tiedemann either for its requirements for adequate briefing, 42 or for Tiedemann's endorsement of the "primacy model" of state constitutional interpretation 43 -a method some have argued is originalist in flavor. The Utah Court of Appeals' recent decision in Hoffmann, while purporting to recognize tension between American Bush and Tiedemann is no different. Its holding did not reject an originalist argument in favor of arguments driven by social science, economics, or other policy considerations. Rather, it is yet another case about briefing requirements. In Hoffmann, the defendant sought to overturn a district court's decision denying the defendant's motion to suppress drugs and drug paraphernalia. 45 The court of appeals rejected the defendant's Fourth Amendment claims on the merits. 46 The defendant argued, however, that the Utah Constitution provided "a separate basis for excluding the evidence." 47 The state responded that the defendant failed to preserve his state constitutional claim and did not adequately brief it in the appellate court.
48 It is after summarizing Tiedemann's central holding on briefing-that "[t]he standard for briefing a state constitutional claim is admittedly flexible"-that the court of appeals went on to note tension between Tiedemann's statement about historical arguments and American Bush's holding. 49 In other words, the court of appeals' decision simultaneously made and missed the point: Tiedemann is about flexibility for litigants as to what they can put in a brief and count as having adequately raised an issue. That is a subject entirely distinct from whether originalism is the Utah Supreme Court's chosen method of interpretation. Most can probably agree there should be "no magic formula" for adequately briefing an argument before Utah courts. 50 But this fact has little to no bearing on the interpretive methodology the court should follow.
Thus, although Tiedemann seemingly offers strong medicine for Utah originalists, its bark is far worse than its bite. The pattern in recent times for the Utah Supreme Court is straightforward-originalism is the determinative method of constitutional interpretation. "[The court's] goal is to ascertain the drafters' intent." 51 This wave of cases treating originalism as dispositive casts doubt on the suggestion that there is a "tenuous" relationship between the court and originalism, and simply discredits the assertion that an originalist framework has been "dismantled."
This conclusion does not, however, fully dispose of an unresolved and equally difficult question for originalists in Utah-whether policy considerations form part of a valid originalist inquiry in this state. this position attempts to find its roots in Utah history, it lands wide of the mark on several fronts. In other words, Utah's framers did not embrace policy considerations as a valid method of constitutional interpretation.
III. UTAH ORIGINALISM DOES NOT EMBRACE POLICY-DRIVEN INTERPRETATIONS OF CONSTITUTIONAL LANGUAGE
In a series of thoughtful articles on originalism in Utah, Professor Booher first intimated and then made a much stronger suggestion that adhering to original meaning in Utah might authorize judges to engage in common-law-style, policydriven decision making in constitutional cases.
In an earlier piece, Professor Booher noted that three features of Utah history make it awkward to deploy traditional arguments for originalism in the context of the Utah Constitution. First, the Utah Supreme Court was "politically accountable" due to the fact that in 1896, the Justices were popularly elected in partisan contests. 52 Next, because the scope of judicial review in 1896 was understood to be much broader than it was in 1789, this too somehow lessens the burden on the Utah Supreme Court to refrain from considering policy. 53 Finally, the Utah Constitution is less difficult to amend than is the U.S. Constitution.
54
The article ends with a tentative conclusion: this does not prove that the common-law method is authorized by adhering to an originalist view of the Utah Constitution, but it certainly might be a possibility. 55 In other words, a sophisticated view of Utah originalism must account for the possibility that because of the differing contextual and political realities surrounding the Utah Constitution, it may permit or even require judges in Utah to use policy arguments in justifying their constitutional interpretation. And while this conclusion is no doubt true, the remainder of this Article concludes that history likely forecloses that possibility.
There are several important factors that weigh heavily against the notion that Utah originalism would allow the courts to engage in policy-making via interpreting constitutional text. The very idea of a written constitution suggests otherwise. 56 The text of our Constitution suggests otherwise. 57 And the ideas of our Founding generation tend to repudiate this notion. 52 Booher, supra note 6, at 24. 53 Id. at 24-25. 54 Constitution as we find it, neither enlarging nor detracting from it."); Gibbs v. Gibbs, 73 P. 641, 652-53 (Utah 1903) (Bartch, J., dissenting in part and concurring in part) ("While it is the province of judges to construe the Constitution, still they are equally bound with all other officers and subjects of the government to observe and obey its mandates . . . . Though judges of a court of last resort, we are yet servants, yet subjects bound absolutely by the declared will of the sovereignty."); see also Marbury, 5 U.S. are not to be stretched beyond their fair sense, but within that range the rule of interpretation must be taken which best follows out the apparent intention of its framers"); Ritchie v. Richards, 47 P. 670, 679 (Utah 1896) (examining the "secret ballot" provision of article IV, § 8 and adopting the "ordinary meaning" of "secret" because that "view [was] in harmony with public thought and expression respecting the ballot systems at the time of and before the holding of the constitutional convention"); State v. Elliott, 44 P. 248, 250 (Utah 1896) (looking to the intent of "the framers of our constitution" to determine "the [NO. 1 occasion, expressly repudiated consideration of wise policy over original meaning. For example, in interpreting article XIII, section 4, a unanimous Founding-era court declared, "[w]hen we have once ascertained [the Framers'] intention[s], it is our duty to declare it whether we deem it wise or unwise, or well or ill adapted to any matters therein contained." 61 Similarly, in a case challenging the ability of the state board of equalizers to override property valuations of county assessors and county boards of equalizers, the court readily acknowledged that "assessors and county boards of equalization are in closer proximity to the property assessed, and that therefore they are better qualified and more able to judge of and estimate its value."
62 "[H]ence," the court supposed, "the aggregate valuation of the state, as fixed by [the county assessors and boards of equalizers], should be final, and control." 63 However, the court eschewed that construction of the constitutional provisions at issue because "the framers of the constitution, in their wisdom, have decreed otherwise, and we are bound by that decree." 64 In other words, even if the language could be interpreted to produce a "wiser" result, if what the Framers understood is ascertainable-it controls.
Rather than courts creating law and wise policy through the Constitution's text, the Founding generation saw the people of Utah as those who would solve social problems. The court itself saw the people's remedy for contemporary social problems to be the Utah Constitution's provisions "for frequent renewals of the legislature . . . [which placed] the positions of legislators in the hands of their constituents." 65 Indeed, this remedy was "a better remedy than any which the judiciary can provide." 66 If the people of Utah saw judges as empowered to make policy decisions in constitutional questions, certainly that would have been a better remedy than slogging out tough social issues in the state capitol. But historical evidence tends to discount that view. 67 To put it simply, the people of Utah at the time of the ratification of Utah's Constitution did not see the Utah Supreme Court as empowered to invoke freewielding policy decisions in constitutional cases. Rather, the people of Utah likely believed what the early court frequently pronounced: "[The] terms used in [the Utah] Constitution must be taken to mean what they meant to the minds of the voters of the state when the provision was adopted." 68 This evidence largely responds to the question Professor Booher has raised. But some additional commentary is worthwhile in addressing Professor Booher's argument that the justifications for originalism at the federal level do not work when applied to Utah. First, it is true that in 1896 the Justices were popularly elected, but the court itself noted that the best remedy for the people was through the legislature, not the judicial branch. The court did not see itself as fulfilling the same role in any sense as the other branches, despite being popularly elected in partisan contests. And as some historians have noted, while politics played a large role in the election of the early Utah Supreme Court Justices, it was large-scale national political forces "beyond their control" that determined whether they won the election or not.
69 "A presidential election or an economic depression [was] far more instrumental in deciding their future than their record on the bench."
70 Thus, it seems that as a practical matter, the people themselves responded to larger political movements rather than the decisions of the Justices, and were not in any sense treating them as policy makers the way they treated legislators or the governor. 71 Next, it is not entirely apparent why a more robust use of judicial review is relevant to whether policy considerations are a valid part of Utah originalism. Although the court frequently used its power of judicial review, it just as frequently reminded litigants that the Constitution controlled whether a law must be struck down, not the court's own policy judgments. 72 Indeed, the only time in the entire convention in which they ever say or suggest that the courts will have such a decision is in discussions over the question of whether mining and agriculture are a public use. See 2 CONVENTION DEBATES, supra note 58, at 1414, 1536, 1544, 1545. This raises an interesting, yet very unique, question about how originalism can deal with the situation where framers recognize an ambiguity in the text, recognize that there are two widely-accepted meanings to the text, and then expressly leave the choice to the courts. This question is, however, beyond the scope of this Article. 68 In similar fashion, the ease with which the Constitution can be amended does not weigh in favor of policy considerations in constitutional questions. This reverses the proper order of our system of government. As the court noted when it was still popularly elected,
[w]hile it is the province of judges to construe the Constitution, still they are equally bound with all other officers and subjects of the government to observe and obey its mandates . . . . Though judges of a court of last resort, we are yet servants, yet subjects bound absolutely by the declared will of the sovereignty. 73 Accordingly, the three arguments Professor Booher has put forward fall short. Despite the "political accountability" of the Utah Supreme Court, its frequent invocation of judicial review, and the ease with which the Constitution can be amended relative to the Federal Constitution, the original meaning of constitutional text at the time of the framing and ratification of our Constitution, not the everwise policy considerations of judges, is precisely what Utah originalism calls for.
IV. CONCLUSION
Professor Booher's article has raised two questions. The first is whether originalism is the dispositive method of inquiry in Utah. The second is whether Utah originalism-properly understood-actually permits or even requires judges Constitution, and whether a given policy adopted by it not so forbidden is wise or unwise, wholesome or unwholesome, moral or immoral, are questions exclusively within the province of the Legislature."); State ex rel. Breeden v. Lewis, 72 P. 388, 389 (Utah 1903) ("In determining [when to strike down an act of the Legislature] it must not be forgotten that that body exercises the functions of a coordinate branch of the state government. It is within its province to make laws. Its power to legislate upon all subjects and for all purposes of civil government is absolute, inherent, and plenary, except as limited or controlled by the Constitution of this state or of the United States. Being invested with such power, unless it acts in violation of constitutional restraint, the courts have no authority to declare its enactments void, however unnecessary or unwise they may be."); Kimball v. City of Grantsville City, 57 P. 1, 5 (Utah 1899) ("It is wholly within the discretion of the legislature to determine whether, concerning any subject, such conditions or such facts and circumstances exist as to warrant it to act. It is the sole judge as to whether an exigency or such cause exists as requires the enactment of a law, and, in the absence of any constitutional restriction, if it makes a law, there is no authority in the government which can declare it void. Independently of any repugnance between a legislative act, and any constitutional limitation or restriction, a court has no power to arrest its execution, however unwise or unjust, in the opinion of the court, it may be, or whatever motives may have led to its enactment."). 73 Gibbs v. Gibbs, 73 P. 641, 652-53 (Utah 1903) (Bartch, J., concurring in part and dissenting in part).
to engage in common-law style judging when it comes to state constitutional questions. To me, it seems the answer to our first question is yes. There is little recent case law to support the idea that originalism is not dispositive in constitutional questions. The trend towards originalism has only gotten stronger and more explicit. Add to this that originalism appears to have dominated the Utah Supreme Court's interpretive methodology at the founding. Accordingly, characterizing the relationship between the Utah Supreme Court and originalism as "tenuous" is itself a position that stands on shaky ground.
As to the second question, the answer is probably no. Though there may be some weight behind the three main arguments used to support the possibility of common-law style constitutional analysis-viz. political accountability, judicial review, and ease of amendment-further inquiry suggests that the founding generation saw the Utah Supreme Court as bound by the fixed meaning of the constitutional text. Moreover, founding-era courts frequently renounced consideration of policy in constitutional cases. This is not to say that one could not find any case law or statements from some of the Framers that leaned heavily on policy and only lightly on original meaning. Rather, on balance, historical inquiry suggests that a policy-driven mode of constitutional interpretation is unlikely to have been what the general public considered to be within "the judicial power."
While several implications follow from this Article, a couple are worth mentioning here. First, the realization that originalism is the paramount inquiry for the court will hopefully spark further inquiry into the historical understanding of our foundational document. This is an important endeavor that scholars in our state should continue to pursue. Second, and perhaps more importantly, the court's reliance on originalism should rivet practitioners' attention-from criminal defense to business litigation. There is a wealth of unexplored language in our Constitution. Practitioners should flock to the Utah courts with originalist arguments for their clients. Perhaps a change in the attitude of practitioners towards originalism in day-to-day litigation can help everyone's goal to become aligned with that of the courts'-"to ascertain the drafters' intent." 
